PKF newsletter

Editorial

Dear Readers,

The changeover to the so-called SEPA scheme for pay-
ment transactions, as of 1.2.2014, is getting closer. This
represents the most far-reaching change in payment
transactions since the introduction of the Euro. The
Focus section of this issue of the PKF Newsletter dis-
cusses what action needs to be taken and points out the
obligations and risks associated with the new scheme
for your company.

After much toing and froing, the definitive BMF circular
on the Entry Certificate has now finally been issued. The
original rules have been relaxed for the benefit of the
taxpayers. In the PKF Latest News, which accompanies
this PKF Newsletter, you can read how, in the future,
you can provide unambiguous proof of intra-Commu-
nity supplies. With respect to the application of the new
rules, the authorities have granted a transitional period,
which we discuss on p. 7.

Unfortunately for freelancers, we have to report on an
unfavourable development with respect to VAT. A new
Federal Ministry of Finance (Bundesministerium der
Finanzen, BMF) circular has severely restricted the pos-
sibility of paying VAT on the basis of actual cash receipts
- you can read more on this on p. 3.

With the year-end not all that far off, for many compa-
nies, the reporting date is getting closer and initial pre-
paratory work for the annual financial statement is get-
ting underway. Things that you need to pay attention to,
as a borrower, with respect to the accounting treatment
of processing fees have been summarised for you by us
on p. 5.

We hope that with this as well as the other articles we
have put together an interesting range of topics.

Yours sincerely,

Your PKF Team

PKF

Accountants &
business advisers
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SEPA changeover - Risks, need for action and obligations of

the company managemen

As of 1.2.2014, credit transfers and direct debits within
the European Economic Area may only be processed
in the so-called SEPA format. The extent to which this
entails risks and a need for action by your company
depends, among other things, on both the sector and
corporate structure. However, a late changeover to the
new payment systems not only harbours the threat of
liquidity problems arising from delays in incoming pay-
ments but as well carries further risks, too.

I. Risks for a company

A flawed or delayed SEPA changeover (SEPA = Sin-
gle Euro Payments Area) can cause a severe liquidity
squeeze in your company if incoming payments are late.
Conversely, however, delays in outgoing payments on
your part, too, could lead to problems for the recipients
of the payments (for example, employees, suppliers etc.),
which could trigger reactions that are detrimental to your
company. Generally, it is, thus, very important for your
company to complete the changeover to the new pay-
ment modalities successfully by the above-mentioned
date.

Il. Changeover measures in the company

The changeover of business payment transaction pro-
cesses to the SEPA format can be very time-consu-
ming. Below is a list with brief examples of what,
potentially, needs to be taken into consideration or

done by various corporate units and which should

be monitored by a company’s management.

= Accounting/Liquidity Management/Accounts
Receivable and Accounts Payable:

- Apply to the Deutsche Bundesbank (Ger-
man Federal Bank) for a Creditor Iden-
tification Number.

- Set up a (direct debit) collection
agreement with a commer-
cial bank

- Transfer previous
authorisations for
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direct debits/standing orders into SEPA mandates

- Satisfy the debtor pre-information requirements of
the recipients of payments

- Update bank details (IBAN/BIC) of suppliers/ service
providers

- Make arrangements for reverse entries and make
adjustments to the debt recovery process

= HR Department: convert employees’ account data;
request IBANs
® Legal Department/Contract Administration/IT/

Marketing:

- Adapt the General Terms and Conditions and the
Impressum (a legally mandated statement of the
ownership and authorship of a document, which
has to be included in books, newspapers, maga-
zines and websites published in Germany) as well
as commercial documents

- Adapt processes and, accordingly, the payment
transaction software

= Hotline/customer service: prepare for customer
enquiries about payment modalities.

lll. Additional obligations of the company manage-
ment

Insofar as a company prepares a management report,
in it the company’s managers, among other
things, have to evaluate and explain the
developments that are expected as well
as, accordingly, the main opportunities and
risks. In this connection, depending on the

individual case, it could be necessary or, at
least, helpful to include statements about
the planned, or already completed SEPA
implementation process, too and/or about
the risks that would be entailed if SEPA
capability is not achieved by the prescribed
deadline.

B Recommendation: For the changeover
to SEPA requirements, you should build a

SEPA - the switchover happens on 1.2.2014.



sufficient buffer into your time schedule in order to be
able to carry out adequate testing, for example, of IT
systems and payment transaction processes and also,
if necessary, to be able to remedy any shortcomings. At
the same time, within this scope, the switchover is also
an opportunity to re-think all the processes and IT-based
payment transaction procedures and, possibly, to estab-
lish more efficient payment processes.

B More Information: For more information about the
SEPA scheme and the resulting changes in payment
transactions please refer to the PKF Issues - Family Busi-
nesses series, which is available online at www.pkf.de
(German version only).

TAX

Corporate/Personal Taxes

Is it possible to avoid double taxation on spe-
cial payments to foreign shareholders

B Who for: Shareholders who live outside of Germany
and who receive special payments from their German
commercial partnerships..

B Issue: If a shareholder in a commercial partnership
receives, e.g. interest, remuneration, etc. from “his/her”
partnership then, from a German point of view, these
special payments are taxable as part of the partnership’s
trading profits. If the company and the shareholder are
residents of different states, the law then specifies that,
under the terms of tax treaties, these special payments
should also be treated as “business profits”.

However, in 2010, the Federal Fiscal Court (Bundesfinan-
zhof, BFH) already ruled that this regulation was not suf-
ficient to ensure that the payments were taxed in Ger-
many, as the law did not regulate the necessary allocation
to a permanent establishment. Nevertheless, the German
government has reacted and now allocates the payments
to the partnership’s permanent establishment to which
the expenses for the service underlying the remuneration
have been allocated. As a consequence, in many cases,
income tax, or corporate tax (plus, in each case, the soli-
darity surcharge) will be levied on the special payments to
foreign shareholders. Moreover, trade tax will be levied on
the special payments at the partnership level.
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Many foreign states do not treat the special payments as
trading profit. From the point of view of the foreign state,
it is then a case of, e.g. interest payments, which accord-
ing to a DTA, as a rule, may be taxed in the recipient’s
country of residence.

Recommendation: Insofar as the payments are also
taxed outside of Germany, double taxation occurs. How
the economic consequences of this double taxation can
be eliminated/abated has to be clarified in each individ-
ual case. Moreover, the text of the statute prescribes the
application of the new regulation in all open cases. The
extent to which the related retroactive effect is permis-
sible appears to be questionable. Therefore, you should
consider taking action against assessment notices for the
period up to 2012. For more details please do not hesitate
to contact your consultant.

More Information: The BFH ruling, mentioned above,
on the text of the old statute is from 8.9.2010 (case refer-
ence: | R 74/09). You can find it at www.bundesfinanzhof.
de in the section “Entscheidungen online” (German ver-
sion only).

Freelancers have to take into account the
restrictions on VAT calculated on the basis of
actual cash receipts

B Who for: Freelancers who keep accounts either
because of statutory obligations, or voluntarily.

B Issue: Upon application to the local tax office, a
business owner (insofar as s/he generates sales from
working as a member of a liberal profession) may be
permitted to calculate value added tax not according
to agreed receipts (i.e. based on transactions that have
been executed) but on actual cash receipts.

However, according to the Federal Fiscal Court (Bun-
desfinanzhof, BFH) ruling, if freelancers keep accounts
they are obliged to calculate value added tax on the
basis of agreed receipts. In this respect it is relevant
whether or not accounts are kept because of statutory
obligations, or voluntarily. As the constitutional com-
plaint challenging this ruling was accepted for adjudi-
cation, the Federal Ministry of Finance (Bundesminis-
terium der Finanzen, BMF) has now adopted the BFH
ruling and decreed that permission to calculate VAT
based on actual cash receipts may no longer be granted.
Subject to the revocation of permission granted for VAT
on the basis of actual cash receipts, transactions exe-
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cuted after the 31.12.2013 will be impacted.

A revocation of permission may be dispensed with if,
in calendar year 2012, overall sales generated by the
business owner did not exceed € 500,000 and, there-
fore, permission for VAT on the basis of actual cash
receipts could still have been granted.

B Recommendation: Insofar as you have to expect a
revocation, depending on, among other things, your days
accounts receivables, this could entail a significant drain
on liquidity. If applicable, you should already start think-
ing now about how to cover your financial needs accord-
ingly.

More Information: The relevant BMF circular is from
31.7.2013 and is available at www.bundesfinanzministe-
rium.de (German version only). The preceding BFH rul-
ing of 22.7.2010 (case reference: V R 4/09) is available at
www.bundesfinanzhof.de (German version only).

Personal Taxes

Holiday homes which are partly rented out
and partly used by the owner - Income fore-
cast required

B Who for: Taxpayers who rent out their holiday home
but also, occasionally, use it themselves.

B Issue: In cases where a holiday home is, at times,
used by the owner and, at times, rented out, over and
over again, there are disputes about the extent to which
the taxpayer actually intends to generate income from
letting out the property. This aspect is crucial because,
among other things, losses from letting out property
may be offset against tax only if the intention to gener-
ate income has been established.

As the Federal Fiscal Court (Bundesfinanzhof, BFH)
confirmed in a recent ruling, there has to be an exam-
ination of whether or not an intention to generate
income exists and, in order to evaluate whether or not,
in the long term, income will exceed the costs related
to letting out the property, the taxpayer has to provide
a forecast. In this, the costs related to letting out the
property have to be allocated between the periods of
own use and of letting out. Indeed, the obligation to
prepare an income forecast applies, irrespectively of
whether or not there has even been own use, if the tax-
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payer (for example, in a letting agency contract) simply
reserves the right for own use.

B Recommendation: If possible, avoid the inclusion of
an own use clause. Otherwise, an income forecast has to
be prepared that takes into consideration all objectively
discernible circumstances and, in individual cases, this
can be complicated. Your PKF consultant will be happy to
give you details about which types of income and costs
can, or have to, be included in the forecast.

B More Information: The BFH ruling that was men-
tioned is from 16.4.2013 (case reference: IX R 22/12)
and can be accessed online at www.bundesfinanzhof.
de (German version only)

Inheritance tax levied on foreign assets —
Double burden is not contrary to EU law but
considerations of equity are permitted

B Who for: Legal heirs to foreign capital assets.

Issue: In 2000, a taxpayer living in Germany received
an inheritance that included, among other things, capi-
tal assets that were being managed in France. Inher-
itance tax was levied on these assets both in France
and also in Germany, so that the overall tax charge
was 84%. The heiress wanted to have the French taxes
deducted from German inheritance tax (so-called off-
setting). Ultimately, this was rejected by the Federal
Fiscal Court (Bundesfinanzhof, BFH). In this case, it
ruled - against the taxpayer - that the double taxation
was not contrary to EU law. The Member States are not
obliged to adapt their own tax systems to the different
tax systems of other Member States in order to elimi-
nate double taxation.

Recommendation: In order to avoid the very consid-
erable overall inheritance tax burden, in similar case, an
application for equitable measures should be submitted.
Here, in particular, an application for a partial waiver of
German inheritance tax would be possible. In the ruling,
mentioned above, while the BFH did not state any thresh-
olds above which a partial waiver would be justified, at
least, in an abstract manner, it expressly emphasised the
principle of equitable measures.

B More Information: The BFH ruling in question is
from 19.6.2013 (case reference: Il R 10/12) and is avail-
able online at at www.bundesfinanzhof.de (German
version only). Furthermore, it should be noted that, in



April 2009, an inheritance tax treaty between France
and Germany came into force in which the offsetting
of French tax is permitted. Therefore, according to the
current legal position, the outcome of the case would
have been different.

ACCOUNTING

Consolidating financial statements with dif-
ferent reporting dates — Avoiding problems
related to the consolidation of group accounts

Who for: Businesses that are obliged to prepare con-
solidated group accounts.

Issue: The consolidated accounts of a company have
to be prepared in correspondence with the reporting
date of the annual financial statement of the parent com-
pany. For this, the reporting date of the annual financial
statements of the subsidiary companies, that are fully or
partially consolidated, should be consistent with that of
the reporting date of the consolidated group accounts.
However, it is also possible to opt for a reporting date for
the annual financial statement that differs from the date
of the consolidated group accounts. In this case, it is
necessary to distinguish between two scenarios.

® |f more than three months have elapsed since the
end of the last financial year of the company that is
to be consolidated, then an interim statement has to
be prepared to serve as the basis for integrating the
subsidiary into the consolidated group accounts. The
interim statement should be prepared in accordance
with accounting principles and take into consideration
group-wide recognition and valuation methods.

m [f less than three months have elapsed since the end of
the last financial year of the company that is to be con-
solidated, then an interim statement can be dispensed
with. In this case, events of particular importance that
occurred between the end of the last financial year and
the reporting date of the consolidated group accounts
should either be taken into consideration in the group
balance sheet and P&L, or specified in the notes to
the consolidated financial statements. A statement in
the notes to the consolidated accounts has to give a
description in terms of content and present the effects
on balance sheet and P&L items, ideally in the form
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of an additional calculation. A considerable difference
between the items to be consolidated can be an indi-
cator for the existence of significant events.

Recommendation: In order to simplify consolidation,
and to avoid having to give information about individual
cases when significant events have occurred between
the reporting dates, you should opt for a group-wide
reporting date. If this is not possible, you should con-
sider preparing an interim financial statement in order to
avoid problems related to the consolidation.

Processing fees for loans — Immediately
deductible or do they have to be capitalised
as a deferred charge?

B Who for: Borrowers who prepare accounts.

Issue: The accounting treatment of a processing
charge, which a borrower undertakes to pay when a
credit agreement is concluded, depends on whether or
not the fee will be repaid (pro rata) to the borrower in
the event of early termination of the contract. If reim-
bursement is contractually excluded, then the pro-
cessing fee should not be capitalised as a deferred
charge but, instead, it is immediately deductible as an
expense. However, this does not apply if the loan can
only be terminated for good cause and, additionally, if
it is not possible to ascertain at the time the contract
is concluded that the contractual parties want to make
use of this entitlement. Indeed, in such a case, if it will
be reimbursed, capitalisation of the fee as a deferred
charge is mandatory. Furthermore, the fee always has
to be capitalised as a deferred charge if reimbursement
is specified in the loan agreement.

Recommendation: If a borrower intends to treat the
processing charge as an immediate expense, (possibly
favourable for tax purposes), then, before the agree-
ment is concluded, there should be a review to ascer-
tain whether, or not the above-mentioned conditions
for not capitalising expenses have been met and, if
necessary, ensure that the appropriate structures for
this are put in place.

B More Information: You can read about the above-
mentioned principles in the Federal Fiscal Court (Bun-
desfinanzhof, BFH) ruling of 22.6.2011 (case reference:
I R 7/10). This can be accessed at www.bundesfinanz-
hof.de (German version only).

PKF Newsletter | October 2013 | 5



PKF Newsletter

Remaining annual leave in the event of a
reduction in working hours — No pro-rata cut-
back

Who for: Companies who employ staff on a part-time
basis.

Issue: After both maternity leave and parental leave,
a full-time employee, in the German Federal State of
Lower Saxony, returned to employment on a reduced
hours basis (three working days per week). The
employer converted remaining annual leave of 29 days,
which had arisen during full-time employment, to 17
days (3/5) in accordance with the ruling of the Federal
Labour Court (Bundesarbeitsgericht, BAG).

The employee brought an action for a judicial decla-
ration on the recognition of entitlement to 29 days of
paid annual leave - and rightly so as the ECJ recently
clarified on the basis of the BAG submission. It, thus,
eliminated any remaining doubts as to whether or not
this point of law, which was resolved in Austria in 2010
already, is transferrable to Germany.

The principle of calculating annual leave on a pro-rata
basis only applies for leave accrued during part-time
employment, and not for holiday entitlement acquired
during full-time employment. The ECJ did not accept
the argument that fewer days of leave were required
in order to have the same amount of free weeks. As,
with a three-day week, there is no obligation to work
on two days anyway; effectively, such a week of leave
cannot be compared with a week of leave in the case
of five working days. What matters in this case is the
“accrued” period of rest. This cannot be reduced retro-
actively if the employee works part-time later on.

Recommendation: The ruling, in principle, only
applies to the statutory minimum annual leave. There-
fore, for leave entitlement over and beyond this, the
previous conversion method could be agreed upon in
the employment contract. Alternatively, in the event of
a planned or expected reduction in working hours, you
should try to ensure that existing annual leave entitle-
ment is taken before reducing working hours.

More Information: The ECJ decision from 13.6.2013
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(case reference C-415/12, in the proceedings of Brandes)
was published on the ECJ website (www.curia.europa.
eu).

Distributions to limited partners — Repayment
obligation only if it is explicitly stipulated in the
articles of association

B Who for: Commercial partnerships (especially public
companies) that make distributions, not dependent on
profits, to limited partners, even though, through losses
or payouts, the partner’s interest has already fallen below
the level of the paid-in capital.

B Issue: A limited partner had received distributions,
based on a contractual agreement in the articles of
association, that were not dependent on profits, even
though this had led to a reduction in his agreed paid-
in capital and the company was running losses. In the
financial accounts, the distributions were recorded
in the shareholder’s “loan account”. During the com-
pany’s economic crisis, the issue was raised as to
whether or not the limited partner was obliged to repay
this distribution.

In this respect, the Federal Court of Justice (Bundesger-
ichtshof, BGH) decided that such a repayment obliga-
tion can only be stipulated in the articles of association.
If the articles of association do not include a provision
with respect to a repayment obligation then, the lim-
ited partner can be liable to the company’s creditors
because he has not provided his agreed paid-in capi-
tal. Internally, the partner is deemed to have fulfilled his
obligation to provide paid-in capital through the paying
in of the capital contribution in the first place.

Recommendation: A company has no recourse to a
right granted by law to a repayment of distributions that
have been granted under the terms of the articles of asso-
ciation. Therefore, an explicit provision with respect to
an obligation to repay distributions has to be included in
the articles of association. However, this is not a protec-
tion against potential direct creditor claims with respect
to an existing, or renascent liability vis-a-vis third parties,
moreover, the potential claim for a refund by an insol-
vency administrator also remains unaffected by this.

B More Information: The above-mentioned rules can
be found in the new BGH rulings from 12.3.2013 (case
reference: Il ZR 73/11) and from 25.6.2013 (case refer-



ence: Il ZR 73/11) and are available online for download-
ing at www.bundesgerichtshof.de (German version only)

CORPORATE FINANCE

Credit management in the restructuring pro-
cess

B Who for: Companies whose restructuring measures
include partial debt forgiveness by credit institutions.

Issue: Frequently, in negotiations
(cf. article on basic strategies in the PKF Newsletter
01/2013), the aim is debt relief for the company. How-
ever, for companies, partial debt forgiveness by credit
institutions usually entails the loss of the business ties
with the former bank - which also means that one,
or more, “paying agents” for incoming and outgoing
customer and supplier payments are dispensed with.
Against this background, the transition to new, stable
banking relationships should always be planned care-
fully as this can be of crucial importance for a compa-
ny’s liquidity and hence the ability to survive.

restructuring

Experience shows that, often, applications for new, or
extended current account overdraft facilities form the
focus of credit negotiations, as well as the rating and
the development of trust that is associated with this.

(1) Caution is required in negotiations for current
account overdraft facilities during the restructuring
process — When applying for new, or extended cur-
rent account overdraft facilities, which could poten-
tially replace facilities that will be discontinued, paral-
lel to this, negotiations about partial debt forgiveness
should be initiated — even though credit negotiations,
as a rule, can only be successfully concluded after
partial debt forgiveness. Here, the amount of the cur-
rent account facility is only one aspect. A frequently
neglected problem arises when there are a consider-
able number of direct debit agreements with custom-
ers. This is because banks, mostly, put limits on the
collection of potential returned direct debits in addition
to the credit facilities that have been granted. If these
are exceeded, the collection of further direct debits will
be refused even though the current account overdraft
facility has not been fully utilised. As a result of the clo-
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sure of one or more bank accounts there is a risk that
the entire volume of permitted debits could fall below
the debit volume required for smooth payment proce-
dures. In that case, despite existing direct debit agree-
ments, customers would then have to be referred to
credit transfers. Many customers lack the personnel
resources for this. This, in turn, could result in delayed
payments, credit losses or also loss of customers.
Therefore, before the credit negotiations, it is essential
to ascertain the required direct debit volume in order to
be able to communicate this in the negotiation process.

Recommendation: As part of restructuring pro-
cesses, at least two current accounts should be retained
or agreed in good time. In the event of partial debt for-
giveness by a credit institution, a transitional period
should be agreed during which incoming and outgoing
payments can continue to be processed via the previous
accounts. In the course of this, attention should be paid
to the continued existence of the overall direct debit vol-
ume that is necessary. It is also important that once dis-
ciplined liquidity management has been set up it should
continue permanently.

2) Rating and the development of a new situation of
trust with creditors — As a rule in credit negotiations dur-
ing the restructuring process, companies face the chal-
lenge of laying the groundwork for restoring the trust of
the stakeholders such as, e.g. banks, suppliers and also
credit rating agencies. In the course of this, all those who
are involved expect the rating to be restored to creditwor-
thy status on the basis of actual figures. For this, the his-
torical data from the annual financial statements are suit-
able only to a certain extent, for obvious reasons, while
the planning documentation prepared during the restruc-
turing process, because it is forward-looking by nature,
is not sufficient in negotiations for new credit lines. In the
actual figures, the stakeholders want to see the begin-
nings of a successful restructuring.

Recommendation: Credit negotiations should be
backed up with current business data in the form of
interim financial statements, although, there should be
at least one quarterly financial statement available from
after the restructuring. Besides presenting, separately, the
“exceptional” restructuring results and the, actually more
important, current results of the restructured company,
try to ensure that the key performance indicators such as
those relating to equity, as well as the maturity matching
financing of the company, show a positive trend.
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BMF circular on the Entry Certificate — Beware
of the transition period.

On the 1.10.2013, there was a change in the documen-
tary evidence requirements for intra-Community sup-
plies. The details of the amendments, from the view
of the authorities, are set out in the Federal Ministry of
Finance (Bundesministerium der Finanzen, BMF) circular
of 16.9.2013. With regard to this topic we would like to
refer you to the presentation of this in the accompanying
issue of the PKF Latest News (PKF aktuell - German ver-
sion only). Apart from this, however, we would like to draw
your attention once again to the fact that the above-men-
tioned directive includes a transitional period that runs to
31.12.2013, during which no complaints shall be made
if the documentary evidence requirements provided for
intra-Community supplies still comply with the old regu-
lations. However, please be aware that, in the event of a
legal dispute, the financial courts are not bound by these
simplified regulations.

Impressum

PKF Deutschland GmbH Wirtschaftspriifungsgesellschaft

Tax pitfall in the case of the provision of a
company car to an employee who lives out-
side of Germany

Through the Act Implementing the Mutual Administrative
Assistance Directive (cf. earlier report in issue 7-8/2013),
the place of performance in the case of the long-term
leasing of vehicles to non-entrepreneurs was changed.
The place of performance of these services is the place
of domicile of the recipient. This also applies to company
cars that are provided for use by employees. Therefore,
if the employee, who is provided with a vehicle, lives
outside of Germany, the employer now has to take into
account the VAT consequences in the employee’s state
of domicile.

[ AND FINALLY... ]

“Transaction taxes have been discussed for many
years, and, | expect, that they will continue to be
discussed for many more years.*

George Gideon Oliver Osborne (*1971), British Chancellor of
the Exchequer

Jungfernstieg 7 | 20354 Hamburg | Tel. +49 40 35552-0 | Fax +49 (0) 40 355 52-222 | www.pkf.de

until autumn 2014: An der Alster 42 | 20099 Hamburg

Please send any enquiries and comments to: pkf-nachrichten@pkf.de

The contents of the PKF* Newsletter do not purport to be a full statement on any given problem nor should they be relied upon as a subsitute for seeking tax and other
professional advice on the particularities of individual cases. Moreover, while every care is taken to ensure that the contents of the PKF Newsletter reflect the current legal
status, please note, however, that changes to the law, to case law or adminstation opinions can always occur at short notice. Thus it is always recommended that you

should seek personal advice before you undertake or refrain from any measures.

* PKF Deutschland GmbH is a member firm of the PKF International Limited network and, in Germany, a member of a network of auditors in accordance with Section 319
b HGB (German Commercial Code). The network consists of legally independent member firms. PKF Deutschland GmbH accepts no responsibility or liability for any ac-
tion or inaction on the part of other individual member firms. For disclosure of information pursuant to regulations on information requirements for services see www.pkf-

fasselt.de.
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